IN THE UNITED STATES DISTRICT COURT - L. ED
FOR THE EASTERN DISTRICT OF TENNESSEE,
AT CHATTANOOGA 200 JUN -3 Al 47

U.S. DiSTRICT COURT
EASTERKN BIST. TERN.

ROY L. DENTON, * Case No. 1:07-cv-211
Plaintiff * BY——_ DEPT.CLERK
* Chief Judge Curtis L. Collier
V. *
%*
STEVE RIEVLEY, *
in his individual capacity *
Defendant *
* JURY DEMAND
%*

PLAINTIFF ROY L. DENTON’S RESPONSE
TO DEFENDANT STEVE RIEVLEY’S MOTION TO QUASH,
OR IN THE ALTERNATIVE, FOR A PROTECTIVE ORDER

Comes now, the Plaintiff Roy L. Denton, pro se, and files this Response to the Defendant
Steve Rievley’s Motion to Quash, or in the alternative, for a protective order and hereby submits
the following:

The attorney for the defendant in this matter, Ronald D. Wells, was served a subpoena
which is exhibited as attached to his motion. See Court Doc. No. 95-1.

The plaintiff is representing himself and is acting as his own attorney in this matter.
Therefore, plaintiff as such, is not only a party to this litigation, but is also in the unique position
of “acting” as his own attorney in this litigation. The plaintiff, while acting in the capacity of a
self-represented litigant, held to the same strict standards as an attorney by this court, did indeed
personally serve a subpoena upon Mr. Ronald D. Wells.

Respectfully, Mr. Wells argues in his instant motion that the subpoena served upon him
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should be quashed because in part that “the service of the subpoena is invalid”. While Mr. Wells
correctly cites Rule 45 (b)(1) of the Federal Rules of Civil Procedure, which provides in pertinent
part that “any person who is at least 18 years old and not a party may serve a subpoena”, Mr.
Wells neglects to inform this court that he has historically never objected to his being served a
subpoena by the pro se party/litigant Roy L. Denton in the past.

As a matter of fact, on November 3, 2008 Mr. Wells was served a subpoena requesting
certain information. See attached Exhibit A. Interestingly, that subpoena was personally served
upon Mr. Wells by Mr. Denton. Although that subpoena was served by certified U.S. Mail, it
nonetheless was served “personally by Roy L. Denton”. Therefore, Mr. Wells is incorrect in
now stating that the service of a subpoena upon him by “a party” is invalid. Clearly, Mr. Wells
cannot only accept a subpoena served upon him by “a party’ to this litigation almost two years
ago and then turn around and hold a position that Mr. Denton serving upon him a second
subpoena is now somehow invalid.

Therefore, Mr. Wells’ argument that the instant subpoena at issue is invalid due to it
being served upon him by Mr. Denton who is “a party” to this litigation is without merit. Rule 45
sets out the manner in which a subpoena is to be served. The manner in which the party/plaintiff
Roy L. Denton served a subpoena upon Ronald D. Wells does not matter. What matters is Mr.
Wells was served a subpoena on November 3, 2008 and he never objected or otherwise. In fact,
he timely complied with the commands of that subpoena.

Now, Mr. Wells after having been served a second subpoena on May 20, 2010 by the
exact same party/litigant now is attempting to evade compliance with the commands of that
subpoena. In any event, the bottom line is Mr. Wells never objected to Mr. Denton (a party)

serving him a subpoena before and now he cannot do so now having waived any issues
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pertaining to Rule 45. Additionally, no matter who serviced the subpoena it was serviced upon
Mr. Wells and he received it, period. Mr. Wells cannot show that he has been prejudiced in any
way whatsoever by the service of a subpoena upon him. As Mr. Wells pointed out previously to
this court (see Court Doc. 75 pg. 2) where the Sixth Circuit upheld the district court’s decision to
allow the late filings, stating:

[a]lthough the second and third reply briefs were not timely filed in accordance with

Local Rule 7.1, we do not agree with Plaintiff that it would always be appropriate, barring

extreme circumstances, for us to preclude a submission to the district court for failure to

comply with the requirements of a local rule. Enforcing timely filing, on these facts, does
not constitute an extreme circumstance. We therefore are not inclined to reverse based on

the district court's decision not to strictly enforce Local Rule 7.1.

Accordingly, this court should deny the defendant’s motion to quash the subpoena.

In response to the defendant’s argument that the subpoena somehow does not allow for
adequate time to comply, just the opposite is true. Mr. Denton has calculated and allowed a rather
generous amount of time in which to allow Mr. Wells to comply with the mandates of the
subpoena. Mr. Wells is mistaken, or does not fully understand the newly revised subpoena form
AO 88B which is clearly indicated as such to be a subpoena to produce documents, information,
objects or to permit inspection, etc. in a civil action. Nothing in the subpoena requires Mr. Wells
to “appear” or “travel” anywhere whatsoever.

As a learned attorney, Mr. Wells bases his claim to not having a “reasonable time to
comply” solely upon his belief that he somehow had to personally “appear at the plaintiff’s home
in Dayton, Tennessee at 3:00 p.m. to produce the cell phone numbers of Officer Rievley”.
Clearly, Mr. Wells is again mistaken or does not fully understand the Rule applicable to a federal

subpoena. Federal Rule of Civil Procedure 45 (c)(2)(A) states:

Appearance Not Required. A person commanded to produce documents,
electronically stored information, or tangible things, or to permit the inspection of
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premises, need not appear in person at the place of production or inspection
unless also commanded to appear for a deposition, hearing, or trial. (emp. added)

Additionally, as the attorney for the Defendant Steve Rievley, Mr. Wells could have
easily called or otherwise easily obtained his clients cellular phone numbers. In fact, according to
the motion as filed by Mr. Rievley’s attorney, his legal counsel actually states that they “have
offered to provide Officer Rievley’s redacted cell phone records which would show any
calls made by Officer Rievley from 12:00am until 3:00am on September 9, 2006 to the City
of Dayton Police Department/Jail.” See Defendant’s Motion — Court Doc. No. 95, pg. 4.

It is a fact that Mr. Wells and/or Ms. Dickson has stated to this court in their instant
motion that the fact exists, as presented to this court by them as officers of the court, that in the
very least, on the date of the filing of their instant motion, that Mr. Wells and Ms. Dickson
actually had in their possession “redacted cell phone records which would show any calls
made by Officer Rievley”. Frankly, it is hard to understand how there is some sort of “burden”
being placed on anyone when Mr. Wells already has in his possession the information
commanded and sought in the subpoena. The subpoena could have easily been complied with,
even in part, by simply providing the information counsel states to this court to already possess
and had even “attempted to contact” and “offered to provide” information counsel state they
already have in their possession.

In any event, the subpoena commands the production of the cell phone number of Steve
Rievley’s city issued Verizon cell phone as well as Rievley’s personal Sprint cell phone that he
indicated in his answer to Interrogatories which is attached to defendant’s motion that he also

used such personal phone in his work as a Dayton City police officer. See Court Doc. 95-2, pg. 3.
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Lastly, as the counsel of the defendant should know, public taxpayer issued cell phones
issued to city employees, including city police employees, have been opinioned by the Tennessee
State Comptroller as well as the Tennessee Attorney General, in addition to numerous state court
holdings, that firmly establish such public provided cell phones issued to public employees are
public record available to the public pursuant to the Tennessee Public records Act.

Furthermore, the plaintiff does not desire “unfettered” access, as defense counsel points
out, to anyone’s business or cell phone records or accounts. As for the relevancy of the
defendants phone records and the discovery that is expected to be found therein, is a question that
must be addressed or challenged in some other exclusionary proceeding.

Therefore, all that needs to be done is for the defendant’s attorney comply with the
subpoena and provide the defendant’s cellular phone numbers or in the alternative, simply
provide the plaintiff with the phone records they state they already have which is what the
plaintiff actually seeks to find through his cellular phone providers which is any calls made by

defendant Rievley from 12:00 a.m. until 3:00 a.m. on September 9, 2006.

) ) 51/. / _
Respectfully submitted this / 2= dayof_ ) ep/es |, 2010.

oy L. Denton, pro se
120 6™ Ave.
Dayton, TN 37321
423-285-5581
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that an exact copy of this document has been served upon all
parties of interest in this cause by placing an exact copy of same in the U.S. Mail addressed to

same to it’s destination, on this / ﬁday

such parties, with sufficient postage thereon to

of Jume 2010,
J

Copy mailed to:

Ronald D. Wells, BPR# 011185
Suite 700 Republic Centre

633 Chestnut Street
Chattanooga, TN 37450
Phone:423-756-5051
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Coy”

Issued by the e L e D
UNITED STATES DISTRICT COURT * *~ "

Z Z DEZW/ oy tu Al 23

SUBPOENA IN A CIVIL CASE,
COURT
PSTERN BIST. TERN.

sTaE Zg/zﬁf}« Cuse Nber! /. 07— 1)

To: /mpwd@é‘@#
J_St. JpE oo
G rrieaier, 72 35 5P

3 YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case.

PLACE OF TESTIMONY

COURTROOM

DATE AND TIME

[0 YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case.

PLACE OF DEPOSITION DATE AND TIME

YOU ARE COMMANDED to produce and permit inspection and copymg of the fol]owmg documents or objects at the
place, date, and time specified below (list documents or objects): (3P, af IX51es

CortlcTE / +Loce) of K felomenis / ﬂ,,.z o oy £,
Dourny #ee phbinson’ Aprrss (zaphiok M

W\ S A7 Exfet 7 A
PLACE 2. DBl DATE AND TIME
v 53

BRAG_ Dty b /%, Bovcrf &5 Y55 M /%208 ~ Flosfm
‘[0 YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.
PREMISES

DATE AND TIME

Any orgamzanon not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more officers,

directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated, the
matters on which the pcrson will te.snfy Federal Rule of Civil Procedure 30(b)(6).

ISSUING OFFICER’ S SIGNATURE AND ‘I'ITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT) |DATE

PATRICIA L. McNUTY, CLERK FEB 2 2 2008

ISSUNGOFFICERSNAME.A DE. ANDPHONENUMBER

: ™ (Soe Foderal Rl of Gvil Procedure 43 (6), (3, &nd (<), on nert page)

! if action is pcn&.ng in district other thah ﬂiiu-ictofisumce. state distriet under case numbes.
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PROOF OF SERVICE

DATE

J-7-0F

SERVED

PLACE ;
G127 JESPer 57, 51 . ED

CfA7iz F2¥30

ON (PRINT NAME)

Yy AW

MANNER OF SERVICE

Y(PRR\T ; ME)

(s Z, 3. /‘%z LX) “2»?/@%9’”’
g _& Psqu’ {10\3'( T“W

DECLARATION OF SERVER _ R

I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained

in the Proof of Service is true and correct.

Executed on // ? - a/
¢ DATE

SIG SERVER
2957 pfa M #7406
ADDRESS OF SERVER

Qutps, £4 /307

Federal Rule of Civil Procedure 45 (c), (d), and (e), as amended on December 1, 2007:

{€) PROTECTING A PERSON SURIRCT TO A SURPORNA.
(1) Avoiding Undue Burden or Exp Ssactions. A party or ponsible for
issning and serving a subp st ake le steps to avoid imposing undue burden or
ww-pnsmsub;mmmemmmummmnmﬁomdnsdmynd
impose an appropriste sanction -—— which may include lost ings and s
fees — on a party or attorney whe fails to comply.
" (2) Comumand 16 Produce Materials or Permit Inspection.

(A)AwNmWAmmﬁmmmm

y stored ion. or tangible things, of to permit the inspection of premdses, need
m!-mnmmnnmmofmm«mmmmmdww
for a deposition, hearing, or trial.

(B) Objecti A person ded to produce d or tangible things or to
permt mspection wmy serve ou the party or desi| d in the a writien
obmmmmpmpcwmsmgamlmgmynnnoﬂhemwnrmmspeetmg

or to prods y stored in the form or forms requested.
Theobpcm-mbucmdbefomtheulzroflhmspen&dfcmhmor 14 days
after the subpoena is served. If an objection is made, the following rules apply:

(i) Avany tame, on notice to the comaunded person, the serving psrty may move
the issulng coun fiw su order compe!lmg production of impection.

(|')Thcuacun-ybemqmedonlyudndndmﬂumda,mdﬂleordam
protect 2 person who is ncither » party nor a party’s officer from significant cxp

(1) shows a substantial need for the testimony or material that cannot be otherwise
wmet without undie hardship; and
{ii) ensures that the subpocnacd person will be reasombly compensated.

{8) DUTIES IN RESPONDING TO A SUBFOENA.

(1) Producing Documents or EX lly Stored Inf These procedures apply
to producing d or ek icafly stored infc i

(A) Dx A person tesponding to a subp to produce & must
produce themn a3 they are kept in the ordinary f busi st ize and label them
mmpondmlhemgmmthcdamd.

{B) Form for Prodecing El icall Snxed ) i NotSpeclﬂed Ifa
mbpomdounoupecrfylfomfor il ically stored inf the person
respmdmgmnlwodncanunfomorfcmumwtwhhuadmrﬂymmmdwma
reasonably usable form or forms.

(C) El ically Stored L Produced in Only One Form. The person
nmmdmgneednmpmduaﬂ:meleammuﬂymmdnfmnﬂmnm&nmefmm

(D)'- Eb d Stored infe The person responding need not
pro\nde y of el Ity stored infi ion from that the person identifies as

bly ible by of undue burden or cost On motion to compel discovery or
ﬁ:aym&mveoﬂu,mepmnmmdm;mmm&gmmmummmuy

from compliance.
(3) Quushing or Modifying 2 Subpocns.
{A) When Required. Oa timely motion, the issuing court must quash or modify a

subpocns that

(i) fails w allow a reasonablo time fo comply;

(ii) requires a person who is neither a party por a party's officer (o travel more
than 100 miles from where that person resides, is employed, or regularly transacts business in
person — except that, subject 1o Rule 45(c)(3)XBXiii), the persoe may be ded to sttend

ible & m:hudmmcostlfﬂmdmwmgumdgth:wmmymm

order di y from such if the ting party shows good cause, considering the
limitations of Rule 26(b)X2)(C). Th:wmuuyspemfyconmn:nhdmmy
{2) Claiming Privilege or Pr.
(A) Information Withheld. A person withholding suby d inf under 3
claim that it is privileged or subject to pr jon as trial-preparat ial rmst:
(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or

a tria by traveling from any such place within the state where the trial is held;
(iii) requires disclosure of privileged or other protected matter, if no exception
of waiver spplics: or
(iv) subjects & persan to undoe burden.
(B) When Permitted. To protect a person subject to or affected by 2 subpoena, the
umn;mnmy,onmonon,qnuhormod:fyﬂtﬂtpomnfnmq\uu.
(i) disclosing 2 trade secret or other fid or

gible things m » manner that, without revealing information itself privileged or proteceed, will
enable tho partics to agsess the claim.

(B) Information Produced. If nf fon produced in resp P
sabject to a claim of privilege or of p as trial material, the person mak
xbech-nmlynoufymyp.tyﬂmtemvedthemfulmanoﬁledlmmddlehmfwn
After being notified, a party must promptly retumn, sequester, or destroy the specified
information and eny copics # has; must not use or disclose the information until the claim is

to a sab is

commercial information;

{ii) disclosing an ined experi's opinion or i chat does not
describe specific occurrences in dispute and resubts from the expert’s stady that was not
requested by a party; o

(iif) a person who is neither a party nor a partys officer to incur sabstantial
expense o travel more than 100 miles to sttend trial

tved; rust take ble steps o retricve the information if the party disclosed it before
being notified; and may promptly present the information to (he court under seal for #
determipation of the claim. The person who produced the information must preserve the
information until the claim is resolved.

(&) CONTEMPT.
The issuing court may hold in conternpt a person who, having been served, fails without
ndeqmexuuehobeyﬂnsubpoma A nonparty's failure to obey mmst be excused if the

{C) Specifying Conditions as an Al In the ci described m Rule
45(:)(3)(3) the count mly. instead of quashing or modifying s subp order app or
under sp ditipas if the serving party:

purports to require the nouparty 10 attend or produce 25 & place outside the limits of
Rale 4S(QGXAXi).
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